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VII. CHILD SUPPORT 

A. Support Obligations: Child Support and Spousal Support 

1. Relationship between Child and Spousal Support 

Although this was not historically the case, our law now recognizes two distinct support 
(or maintenance) claims—child support and spousal support—each governed by 
different principles. When there are dependent children, child support is dealt with first; it 
is the first claim on the payor’s income. This priority is explicitly recognized in s. 15.3(1) 
of the Divorce Act: 

15.3(1) Priority to child support.—Where a court is considering an application for a 
child support order and an application for a spousal support order, the court shall give 
priority to child support in determining the applications. 

As you will also see, the basic definition of “income” for the purposes of determining 
child support is income before payment of spousal support. 

2. Jurisdiction 

Jurisdiction over both child and spousal support is divided between the federal and 
provincial governments. While maintenance and support per se have long been 
considered as matters of property and civil rights within the jurisdiction of the provinces 
pursuant to s. 92(13) of the Constitution Act, 1867, the jurisdiction of the federal 
government to make provisions for maintenance in relation to a divorce decree has 
been held to fall within its area of legislative competency in relation to marriage and 
divorce and matters ancillary thereto pursuant to s. 91(26); see lacks v. Zacks (1973), 
10 R.F.L. 53 (S.C.C.), and Vandeboncoeur v. Landry (1977), 23 R.F.L 360 (S.C.C.). As 
a general rule, when support (either child or spousal) is being requested in the context 
of a divorce proceeding or after the spouses have divorced, applications are made 
under the federal Divorce Act, 1985. Provincial legislation—in Ontario Part III of the 
Family Law Act, 1986—governs support applications in other contexts—those involving 
married couples who have separated but are not seeking a divorce, common law 
couples, and in the case of child support, parents who never lived together. 

Jurisdictional issues arise when an order has been obtained in proceedings under the 
Family Law Act and proceedings are subsequently brought under the Divorce Act. If 
there has been no adjudication of the application under the Family Law Act, s. 36(1) 
provides that an application for support under Part III of the Family Law Act is stayed 
when a divorce proceeding is commenced under the Divorce Act, unless the court 
orders otherwise. If however, an interim or final order has been obtained under the 
Family Law Act before the proceedings under the Divorce Act are brought, the support 
order continues in force until such time as it may be superceded by a support order 
made under the Divorce Act, see Pantry v. Pantry (1986), 53 O.R. 667 (Ont. C.A.), and 
Mongrain v. Mongrain (1986), 1 R.F.L. (3d) 330 (Ont. H.C.). 

The materials in this chapter will focus on the determination of child support under s. 
15.1 of federal Divorce Act, 1985 and the federal Child Support Guidelines (CSG) 
enacted thereunder. However you should be aware that child support claims may also 
be made under provincial legislation—in Ontario under s. 31 of the Family Law Act, 
1986 and the Ontario Child Support Guidelines enacted thereunder. Given that the 
provincial child support guidelines mirror the federal guidelines, the child support 
outcomes will be the same under both provincial and federal law. You should also note 
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that under the Ontario FLA, s. 32 places a reciprocal obligation on (adult) children to 
support their parents. 

3. Components of a Support Analysis 

Although child support and spousal support are governed by quite distinct principles, the 
three basic issues that need to be addressed in any support application are the same: 

(i) entitlement 
(ii) quantum (i.e. amount) 
(iii) duration 

Support orders can take different forms, the most common being on-going, periodic 
payments (eg. a certain amount to be paid per month), but lump sum payments are also 
possible. 

Interim support orders (based on affidavit evidence) can be made pending a full hearing 
and a “final” order. (For child support see Divorce Act, s. 15.1(2) and for spousal support 
s. 15.2(2)). 

Support orders are never “final”—unlike orders under Part I of the FLA equalizing net 
family property, support orders are always open to variation to deal with changing 
circumstances over time. Under the Divorce Act, variation of support orders is provided 
for by s. 17(1), with s. 17(4) setting out the specific factors governing variation of child 
support and s. 17(4.1) those governing spousal support. Both provisions refer to a 
“change of circumstances” as the threshold test for variation. With respect to child 
support, s. 14 of the Child Support Guidelines provides further elaboration of what 
constitutes a change in circumstances. With respect to variation of spousal support 
orders, case law has elaborated a test of “material change in circumstances.” 

When making either initial orders for support or varying existing orders, courts may 
make orders in respect of periods of time prior to the date of the originating application 
or the variation application. This is called retroactive support. Different principles guide 
the awarding of retroactive child support and spousal support. For child support, the 
leading case is the Supreme Court of Canada’s decision in what is referred to as the 
D.B.S. case: S.(D.B.) v. G.(S.R.), [2006] 2 S.C.R. 231, 2006 SCC 37, 31 R.F.L.(6*^) 1 
(found below). 

4. Tax Treatment of Child and Spousal Support 

Until the reforms to child support law in 1997 that introduced the Child Support 
Guidelines, child support and spousal support were subject to similar treatment for 
purposes of income tax—the so-called deduction/inclusion rules. Thus payors were able 
to deduct from their taxable income periodic payments of child and spousal support and 
recipients were required to include these amounts in their taxable income. As a result of 
the 1997 reforms, the tax treatment of child support was changed so that it is no longer 
subject to the deduction/inclusion rules. Thus payors are no longer able to deduct child 
support and recipients are not required to include it in their income. (As a result payors 
have to pay child support out of net income and for recipients child support is tax free.) 
Periodic payments of spousal support pursuant to court orders or written agreements 
remain deductible from income by the payer and included in the income of the recipient 
for income tax purposes. (See Income Tax Act, R.S.C., 1985, c.1 (5'^ Supp.), ss. 56, 
56.1, 60, 60.1 and 252(1) as reproduced in the statutory materials.) Lump sum spousal 
support payments are not subject to the deduction/inclusion rules. 
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related expenses can be added to the Schedule amount if they are reasonable and necessary in 
light of the needs of the children and the means of the parents; 

• net child care expenses ... 

• medical and health-related expenses ... 

• educational expenses for primary, secondary or post-secondary education, or for an 
educational program that meets a child’s particular needs; and 

• extraordinary expenses for extracurricular activities that allow a child to pursue a 
special interest or talent, or attend a specialized program. 

When appropriate, the support-paying parent’s contribution to these special expenses will be 
added to the Schedule amount. 

Undue Hardship 

A court will be able to award more or less than the Schedule amount plus allowable special 

expenses if this total amount causes “undue hardship” to either parent or to the child. The party 

pleading undue hardship will usually have to show that he or she has a lower standard of living 

than the other party. The situations which might justify a finding of undue hardship are not 
limited, but could include: 

• an unusually high level of debt, reasonably incurred to support the family or earn a 
living; 

• significant access expenses, such as travel or accommodation costs; and 

• obligations for the support of other children, or spousal support obligations. 

To help ensure consistency, the court will be required to give written reasons for ordering child 

support that is more or less than the amount set out in the Guidelines. 

Adjustments for Special Custody Arrangements 

The Guidelines will provide a method for adjusting the support amount in cases of split custody 

(when each parent has custody of one or more children of the marriage) and shared custody ... 

NOTE: FEDERAL AND PROVINCIAL GUIDELINES 

The child support reforms in 1996 involved some amendments to the Divorce Act itself 
to create the framework for the assessment of child support by way of child support 
guidelines. See in particular ss. 2(1) (definition of “applicable guidelines”); 2(5), 15.1, 
17(4), 17(6.1)-(6.5), 26.1, and 28. The guidelines themselves were enacted in the form 
of regulations pursuant to the Divorce Act, entitled the Federal Child Support Guidelines. 
The federal CSG came into effect on May 1, 1997. Minor amendments to the guidelines 
were made in 1997, 1999, 2000 and 2001. These amendments were either of a 
“technical” nature, or for the purpose of clarifying ambiguous language. 

Almost all of the provinces have enacted child support guidelines that mirror the federal 
guidelines. The Ontario Child Support Guidelines came into effect December 1, 1997. 
(In some cases, such as Ontario, the provincial guidelines are identical to the federal 
guidelines: in other cases, such as Manitoba, slight modifications have been 
introduced.) The provincial guidelines are applicable to determinations of child support 
under provincial legislation, and cover cases where married parents have separated, but 
are not divorcing, and all cases where the parents are unmarried. Some of the 
provinces, such as Manitoba, have also had their guidelines designated as the 
applicable guidelines under s. 2(5) of the Divorce Act, with the result that they are the 



570 

applicable to determinations of child support under the Divorce Act where both parents 
are resident in the province. Section 2(5) allows provincial guidelines to be designated 
by the Governor in Council as the “applicable guidelines” under the Divorce Act. 

Quebec has created its own set of child support guidelines that differ substantially from 
the federal guidelines. The Quebec guidelines are applicable not only to determinations 
of child support under provincial legislation but also, by virtue of a designation under s. 
2(5) of the Divorce Act, to determinations of child support under the Divorce Act where 
both parents are resident in the Quebec. 

The legislation implementing the Federal Child Support Guidelines required the Minister 
of Justice to review the operation of the guidelines and present a report of the review to 
Parliament within five years of the coming into force of the guidelines (see s. 28 of the 
Divorce Act). The government’s report, entitled Children Come First: A Report to 
Parliament Reviewing the Provisions and Operation of the Federal Child Support 
Guidelines, which was released in May of 2002, concluded that the Guidelines had been 
a solid success: 

The Government of Canada took a huge step in reforming the child support system when 

it implemented the Child Support Initiative. The Initiative has been a solid success. Fair, 

consistent and predictable amounts of support for children whose parents are separated or 

divorced have been established across the country, and every effort is being made to 

ensure children receive that support in full and on time. 

The Guidelines have helped reduce conflict and tension between parents by making the 

calculation of child support more objective, and by improving the efficiency of the legal 

process to such an extent that most parents are now setting child support amounts without 

going to court. (Vol. I, at v) 

While some had expected recommendations for significant changes to certain aspects 
of the Guidelines, the report rejected the need for such, and proposed only a few 
modest changes, notably to the shared custody provisions (s. 9) and to s. 7, which deals 
with special or extraordinary expenses, with respect to the treatment of “extraordinary 
expenses” for extra-curricular activities. 

There were some significant changes to the CSG in 2006. A definition of “extraordinary 
expenses” was added to s. 7 and the child support tables were updated to take into 
account tax changes at both the provincial and federal level. The new child support 
tables were effective as of May 1, 2006. 

There were some further minor, technical amendments in 2007 and 2009. The child 
support tables were updated for a third time in 2011. These tables, which are the current 
tables, became effective December 31, 2011. 
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The materials that follow touch on some of the main issues that have arisen in the 
application and interpretation of the CSG, including the determination of income, s. 7 
(special and extraordinary expenses); undue hardship under s. 10, and shared custody 
under s. 9. For a more detailed overview of the CSG see the publication by the 
Department of Justice, Canada, The Federal Child Support Guidelines: Step-by-Step 
(Dec. 2011) available online at http://www.iustice.qc.ca/enq/rp-pr/fl-lf/child- 
enfant/quide/index.html and Julien Payne and Marilyn Payne, Child Support Guidelines 
in Canada, 2015 (Toronto: Irwin Law, 2015). 

(b) Determining Income 

Determining the payor’s income is a crucial step in assessing child support under the 
Guidelines. The first case below deals with the common practice of using the previous 
year’s income (from the tax return) to determine guideline income. The next two cases 
deal with common situations: how to deal with overtime that has been worked in the 
past, and whether to impute income in cases where a payor is allegedly under¬ 
employed. 

Lavergne v. Lavergne 

2007 ABC A 169 

THE COURT (Martin, Veit and Lee JJ.A.): 

Introduction 

[1] This appeal questions how child support obligations are to be calculated; whether on the 

payor’s current or past year’s income. 

Background Information 

[2] In the course of their 6-1/2 year marriage, the parties had two children, now age 11 and 13. 

Shortly after they separated, the appellant father was ordered to pay child support of $443 per 

month, based on an income of approximately $33,000. He paid that amount from September 

1999 until February 2002, when he increased his payments to $500 per month. In April 2005, he 

increased his child support payment again, this time to $612. 

[3] These increases were not made pursuant to a court order. They were volunteered by the 

appellant based on his previous year’s income. His income increased significantly in the three 

years before this application was heard; his income over the relevant time frame was as follows: 

2001 $30,000 

2002 $43,750 

2003 $49,500 

2004 $53,400 

2005 $68,000 

2006 $83,000 

[4] Before us, and the court below, the appellant argued that his child support obligations were to 

be based on his previous year’s assessed income, specifically line 150 of his Income Tax Return, 

without subsequent adjustment. To illustrate, he submits that although he earned $43,750 in 

2002, he should only have paid child support that year based on his 2001 income of $33,000, 
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satisfying to him, and which would, in the long run, result in an increased level of income for 

him, and also for those who are economically dependent upon him. 

[34] He further submits that there is no evidence before the Chambers judge of any recklessness 

or wanton disregard on his part respecting the interests of the respondent or the children of the 

marriage. 

[35] Section 19 does not establish any restrietion on the eourt to imputing income only in those 

situations where the applicant has intended to evade child support obligations, or alternatively, 

recklessly disregarded the needs of his children in furtherance of his own career aspirations. 

[36] The critical word, in my view, is the word “reasonable”. It is only the “reasonable” 

educational... needs of the spouse" which should be taken into account. 

[37] The issue of reasonableness, in my opinion, should not be confined to an examination of the 

circumstances surrounding the applieant alone, but of all the circumstances, including the 

financial circumstances of the children, in order to ensure that they receive a fair standard of 

support as set out in the objectives to the Guidelines. ... 

[39] The Chambers judge has, in effect, determined that the appellant's election to work as an 

articled clerk for a period of twelve months at approximately one-third of his previous income, 

did not constitute a “reasonable educational need” of the appellant pursuant to the provisions of 

the Guidelines. 

[40] Despite the appellant's submission that short-term pain will result in long-term gain for both 

him, and his dependents, his acknowledgment under cross-examination that it might take at least 

ten years after admission to the Bar for him to achieve a range equivalent to that he previously 

earned in the Department of Environment, casts considerable doubt on the validity of his 

assertion. 

[41] The appellant suggested that if he was successful in securing a position in private practice 

after he completed his artieles, his prospective earnings could exceed very shortly the salary he 

received from the Department of Environment. However, there was no evidence before the 

Chambers judge of the likelihood of this scenario. If it was a realistie game plan, one wonders 

why there is no evidence the appellant had made any attempt to arrange bridge financing from a 

financial institution before the one-year period. ... 

[46] I agree entirely with the disposition made by the Chambers judge. ... 

Note: American Law Institute (ALI) Recommendation 

The American Law Institute (ALI) undertook an ambitious rethinking of the basic 
principles that should structure modern family law; see American Law Institute, 
Principles of the Law of Family Dissolution: Analysis and Recommendations (Newark, 
N.J.: LexisNexis, 2002). Chapter. 3, which deals with child support, included the 
following recommendation with respect to imputing income: 

s. 3.14 Defining a Parent’s Income for the Purpose of Establishing a Child- 

Support Award: General Provisions 

(5) If the court finds that a parent is voluntarily unemployed or underemployed, the 

court may impute income to the parent on the basis of the parent's demonstrated 

earning capacity. If there is no reliable basis for earnings imputation, gainful earnings 

may be imputed at the prevailing minimum wage. Gainful earnings should not be 

imputed to an unemployed or underemployed parent to the extent that such 

unemployment or underemployment is attributable to any of the following: 
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(a) a parent's pursuit of education, training, or retraining in order to improve 

employment skills so long as the pursuit is not unreasonable in light of the 

circumstances and the parent's responsibility for dependents; 

(b) a parent's change of occupation so long as the child-support award based 

upon the parent's employment in the new occupation does not unreasonably 

reduce the child's standard of living taking into account the child's total 
economic circumstances; 

(c) a parent's residential responsibility for a child of the parties. 

Does the All recommendation provide a way of thinking about the whether income 
should have been imputed in Montgomery? 

Drygala v. Pauli 

(2002), 29 RFL (5th) 293, 2002 CanLII 41868 (ON CA) 

[1] GILLESE J.A. (Laskin and Borins J.J.A. concurring): By judgment dated April 4, 2001, the 

parties were granted a divorce. The respondent mother, Aima Drygala, was given custody of the 

child, Marina Rebeka Rosie Pauli, bom October 7, 1994. The appellant father, Anthony Pauli, 

was given access and ordered to pay child support in the amount of $266 per month based on an 

imputed annual income of $30,000. ... 

[2] Mr. Pauli appeals. He asks that no income be imputed to him. Alternatively, he asks that the 

amount imputed be reduced substantially ... 

Facts 

[3] Marina is the result of a very short relationship between Ms. Drygala and Mr. Pauli. Marina 

was conceived while Ms. Drygala was 19, living at home and still in high school. Mr. Pauli was 

25, sharing accommodation with his cousin and working sporadically as a tool and die maker. 

[4] After Marina's birth, Mr. Pauli brought proceedings in which he claimed joint custody, access 

and blood tests to determine paternity. The parties resolved their differences, the initial court 

action was dismissed and the parties married in April of 1996. Their final separation occurred 

less than a year later, in April of 1997. 

[5] In 1996, during the marriage, Mr. Pauli earned $21.00 per hour as a certified tool and die 

maker working over 40 hours per week. He was asked to work further overtime for which he 

would have received over $30.00 per hour. He refused to work the overtime and quit his job. 

[6] Mr. Pauli looked after Marina from Febmary 1998 to September 1998 when Ms. Drygala was 

employed. 

[7] In January of 1999, Mr. Pauli enrolled in a Bachelor of Arts program at the University of 

Waterloo and took an introductory psychology course one evening per week. In May of that year, 

he took two further introductory level courses, one in computer usage and the other in sociology. 

In September he took an additional two courses, one in sociology, and one in psychology. Mr. 

Pauli became a full-time student in January of 2000. 

[8] At trial, Mr. Pauli testified that his goal is to become an elementary school teacher. He 

expects to complete his B.A. in psychology in one and a half to two years after trial. Thereafter 

he intends to take a one-year Bachelor of Education program. Mr. Pauli testified that he thought 

Marina should wait until he had graduated from university to receive any financial support from 

him. At that point, Marina would be almost 10 years of age. ... 
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[89] But where parents work hard their entire lives and then suddenly they are thrust into 

unemployment — all we can expect is that they will make reasonable choices in extremely 

difficult circumstances. 

[90] There will rarely be a single “best” answer. And it will rarely make sense to pay trial 

lawyers thousands of dollars to try to find one. 

Note: Rogers v. Rogers, 2013 ONSC 1997 

In this case the father lost his employment in 2011 as a result of incarceration for eight 
months for repeatedly driving while his license was suspended. For that year his income 
was reduced from $74,500 to $33,000. He brought a motion for a retroactive reduction 
in his child support. The court refused to grant the reduction, finding that the father was 
solely responsible for his reduction in income. Income was imputed at his former level 
and the court accepted that to make his child support payments the father would have to 
draw from funds received from the sale of the matrimonial home. 

Note: Koch v. Koch, 2012 BCCA 378 

In this case the father had remarried and had elected to stay home to care for the young 
child of his new marriage. His second wife had a job that required significant travel and 
a difficult work schedule that required one parent to be at home. The father had lost his 
employment and had decided in all of the circumstances that it made sense for him to 
be a stay-at-home father for his new wife to work. He thus argued that he should not at 
present be required to pay any child support to the two children of his first marriage. The 
BCCA affirmed the decision of the trial judge who had concluded that it was appropriate 
to begin imputing income to the father after the usual period of parental leave. 
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demonstrate that the trial judge erred in refusing to exercise her discretion in this manner. 

Therefore, the appeal is dismissed with costs to the respondent. 

Appeal dismissed with costs. 

The trial judge in Francis v. Baker had also awarded the wife lump sum spousal support 
of $500,000 to reflect the impact of her post-divorce parenting responsibilities on her 
earning capacity and the inadequate levels of spousal support that had been paid under 
the separation agreement. This award was upheld by the Court of Appeal. Leave to 
appeal to the Supreme Court of Canada was granted only on the child support issue. 

Note: Subsequent Cases on High Earners 

Following Francis v. Baker, courts have approached high income cases with a strong 
presumption in favour of the Table amounts. Some high income payors have 
successfully rebutted the presumption, but these cases have tended to involve 
extraordinarily high incomes. 

In Simon v. Simon (1999), 1 R.F.L. (5*'') 119 (Ont. C.A.), the Ontario Court of Appeal 
clearly read Francis v. Baker as creating a strong presumption in favour of the Table 
amount. In Simon the parties had been married for two years, the father having ended 
the marriage when the mother was three months pregnant with their only child. The 
father was a professional hockey player. His income, which had been approximately 
$180,000 per year at the time marriage breakdown, rose substantially after separation to 
in excess of $1 million US per year. The Table amount on the father’s income was 
$9,215 per month. The trial judge found the table amount inappropriate given the 
uncertainty of the father’s future earnings, the modest lifestyles of the parties, and the 
lack of a credible child care budget from the mother, and ordered child support of $5000 
per month. He also ordered that $1000 of that amount be deposited in trust for the child. 
On appeal, the Ontario Court of Appeal increased the amount to the Table amount. The 
Court found that the trial judge had erred in imposing a heavy burden on the mother to 
justify her child care budget; rather the onus was on the father to justify a departure 
from the table amount. The father’s modest lifestyle was held to be irrelevant—the 
relevant criteria were the child’s needs and the father’s ability pay. The Court of Appeal 
found that there was a presumption in favour of the guidelines, and the father had not 
rebutted it. The Court found that expenses listed in the mother’s budget would not 
generate an extravagant lifestyle, and that the most expensive item she sought, namely 
the means to buy a $200,000 home in Ottawa, was a modest request. The Court of 
Appeal also struck down the order requiring that a portion of the child support be placed 
in a trust fund, ruling that the discretion of the custodial parent with respect to the 
expenditure of support funds should not be fettered unless the non-custodial parent can 
establish a valid reason for doing so. Courts should presume, in the absence of 
evidence to the contrary, that the custodial parent will do his or her best to provide for 
the child’s immediate needs and future care and education. 

In Tauber v. Tauber (2000), 6 R.F.L. (5'^) 442 (Ont. C.A.) the Ontario Court of Appeal 
seemed to back track a little bit from Simon, and read Francis v. Baker as allowing for 
the possibility of departing from the Table amount in high income cases. In Tauber the 
father and mother had separated four months after their only child was born and after 18 
months of marriage. At the initial trial, which took place before the Supreme Court of 
Canada’s decision in Francis v. Baker, the trial judge found that the father’s income was 
approximately $2.5 million, generating a Table amount of $17,000 per month. While the 
trial judge found that the amount was “excessive”, he believed he was precluded by the 
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Ontario Court of Appeal ruling in Francis v. Baker irom reducing the Table amount. After 
the release of the S.C.C.’s decision in Francis v. Baker, the father appealed the initial 
trial order. The Court of Appeal ordered a new trial on the grounds that the father had at 
least raised a case that the award was prime facie excessive. The court recognized that 
in cases such as this, involving a very wealthy payor, the basic needs of the child were 
not the sole or dominant consideration and that the child support award should include a 
large element of discretionary spending in view of the income of the father. However, 
the court found that in this case the Table amount far exceeded the purposes of child 
support. The evidence before the court suggested that an award of between $6,000 and 
$10,000 per month could be justified. On the retrial, the father’s income was found to be 
$1.65 million, which was significantly lower than what it had been in the initial trial. The 
father was ordered to pay the Table amount for that income, $11,171 per month. That 
amount was found not to be inappropriate—the child was found to be entitled to enjoy 
the same standard of living he would have enjoyed had the family breakdown not 
occurred, and the mother’s budget was found not be so excessive as to function as a 
transfer of wealth to the child or de facto spousal support. The mother was also awarded 
lump sum spousal support of $500,000 to recognize that her responsibilities to the child 
had impaired her ability to earn income and to provide additional support to the mother 
as she re-established her career. 

In R. V. R. (2002), 24 R.F.L. (5*^) 96 (Ont. C.A.) the Ontario Court of Appeal allowed a 
deviation from the Table amount in the case of a payor with very high earnings, but 
nonetheless ordered what was at the time the highest total child support award in 
Canada. Some of the rulings in R. v. R. on allowable expenses have generated 
controversy. In R. v. R. the parties separated after an eight year marriage with four 
children. The wife had ceased employment shortly before the marriage and during the 
marriage had cared for the children and managed the home. At the time of separation 
the husband was earning approximately $2 million annually: after the separation his 
income more than doubled to over $4.1 annually. The Table amount on that income was 
$65,000 per month. The mother submitted a budget showing basic monthly expenses of 
$25,159, but with extras added in the amount rose to $89,749 per month. Having regard 
to the fact that the family had not had an extravagant lifestyle during the marriage, the 
trial judge found that the Table amount was excessive and ordered child support of 
$16,000 per month, plus $4000 per month for s. 7 extraordinary expenses. He also 
awarded the wife spousal support of $5000 per month. On appeal, the Ontario Court of 
Appeal, in a judgment written by Laskin J.A., agreed with the conclusion of the trial 
judge that the Table amount was excessive and inappropriate, but also found that the 
trial judge had erred in lowering support to $20,000 per month. Specifically, the trial 
judge was found to have erred by basing the order on the parties’ lifestyle and pattern of 
spending while they were together and failing to consider what might be reasonable 
spending patterns in light of the father’s increased income. The Court of Appeal 
increased the level of support to $32,000 per month (in addition to the $4000 per month 
for s. 7 expenses, for a total order of $36,000 per month.). In reaching this figure Laskin 
J.A. allowed the wife $6000 per month to purchase a cottage in the Muskokas and 
$8000 a month for future savings for the children. Some have criticized these expenses 
as improper for inclusion in child support. Do you agree? Is the expense for the cottage 
really a capital benefit being conferred on the wife? Should the court have ordered the 
father to contribute to an education fund rather than giving the funds to the mother? 

In Desrochers v. Tait (2009), 70 R.F.L. (6*^) 178 (Ont. S.C.J.) the table amount of 
$33,000 per month for a three year old child was found not to be inappropriate. 

There have been some court rulings challenging this application of the guidelines to high 
income cases, but they have generally involved cases where the high income was the 
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result of non-recurring gains resulting from the sale of shares or business assets or the 
exercise of employee stock options: see Ewing y. Ewing, 2009 ABCA 227 and McNeil y. 
McNeil, 2013 NBCA 65. McNeil contains some discussion of the nature of the onus that 
rests on the payor to rebut the presumption of the appropriateness of the table amount: 

[12] In Francis v. Baker, the Supreme Court acknowledged that while the evidence must be clear 

and compelling that the table amount would be inappropriate, the entirety of the evidence need 

only be sufficient to “raise a concern” about the appropriateness of the table amount. The Court 

also recognized the difficulty a “payor” may have in collecting evidence that is in the hands of the 

“payee”. In Ewing v. Ewing, the Court of Appeal held the chambers judged had erred in describing 

the onus placed on the father as “formidable” when the law holds that the evidence need only be 

sufficient to raise a “concern”. The judge also erred in failing to examine the actual means, needs 

and circumstances of the children. Finally, the judge erred in failing to engage in any analysis 

about why the father's evidence failed to raise a concern that the Table amounts were inappropriate 

“considering that support is to be neither a functional wealth transfer to the other parent nor 

spousal support” (para. 55). 

[13] In the present case, the motion judge was not asked to consider and apply s. 4 of the 

Guidelines and the Supreme Court's decision in Francis v. Baker. Most certainly, the father did not 

lead evidence regarding the needs of his children. Instead, he emphasized that the Table amount of 

child support, based on an income of $301,321, is $3,680 per month, a figure that climbs to 

$17,874 if his 2005 income is fixed at $1,686, 263, having regard to the $1.3 million capital gain. 

This evidence alone leads one to ask whether child support based on the Table amount is 

inappropriate in the sense that the amount leads to a functional transfer of wealth or further spousal 

support. 
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(d) Section 7—Special and Extraordinary Expenses 

As will become apparent from the McLaughlin decision, which follows, the application of 
S.7, and in particular the treatment of “extraordinary” expenses for extracurricular 
activities under s. 7(1 )(f), emerged as a major issue of CSG interpretation, with courts 
across the country adopting widely divergent practices. In 2006, the CSG were 
amended to add s. 7(1.1), which provides a definition of “extraordinary expenses”: 

(1.1) Definition of “extraordinary expenses”.— For the purposes of paragraphs (1)(<30 
and (/), the term “extraordinary expenses” means 

(a) expenses that exceed those that the spouse requesting an amount for the extraordinary 

expenses can reasonably cover, taking into account that spouse’s income and the amount that the 

spouse would receive under the applicable table or, where the court has determined that the table 

amount is inappropriate, the amount that the court has otherwise determined is appropriate; or 

(b) where paragraph (a) is not applicable, expenses that the court considers are extraordinary 
taking into account 

(i) the amount of the expense in relation to the income of the spouse requesting the amount, 

including the amount that the spouse would receive under the applicable table or, where the 

court has determined that the table amount is inappropriate, the amount that the court has 

otherwise determined is appropriate, 

(ii) the nature and number of the educational programs and extracurricular activities, 

(iii) any special needs and talents of the child or children, 

(iv) the overall cost of the programs and activities, and 

(v) any other similar factor that the court considers relevant. 

As you read McLaughlin decision, remember that it was decided before this amendment. 
McLaughlin provides a nice review of the basic issue that had arisen in interpretation of 
the term “extraordinary”—i.e. the choice between “objective” interpretations of the term 
that required expenses beyond the ordinary or average expenditures for such activities 
and “subjective” interpretations related to the income level of the parents which 
recognized that what might be an extraordinary expense for a low-income family would 
not be for a higher-income family. In McLaughlin the BCCA preferred the subjective 
approach, paving the way for the subsequent amendment of s. 7. 

McLaughlin v. McLaughlin 

(1998), 44 RFL (4*) 148 (BC CA) 

PROWSE JA (Goldie and Finch JJA concurring):— 

Nature of Appeal 

[1] In August 1997, Mr. McLaughlin applied for an order reducing the amount of child support 

he was directed to pay to Ms. McLaughlin for the three children of the marriage by a Supreme 

Court order made March 28, 1994. ... 

[2] On August 29, 1997, a chambers judge made an order reducing the amount of child support 

payable by Mr. McLaughlin from $3,600 per month to $1,722 per month. The latter amount was 

ordered in accordance with the Federal Child Support Guidelines, SORy97-175 (the 

“Guidelines”), enacted pursuant to s. 26.1 of the Divorce Act, R.S.C. 1985, c. 3 (2nd Supp.) (the 

“Act”). ... 

[3] Mr. McLaughlin is appealing from the order of the chambers judge. He is seeking a further 

reduction in child support payments ... 

[4] Ms. McLaughlin is opposing Mr. McLaughlin’s continued efforts to reduce the amount of 

child maintenance .... 
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hockey/skating 

$965 per year 
($80 per month) $47.20 per month 

Extracurricular $37.50 per month $22.13 per month 

equipment 

[102] In my view, none of these expenses, individually, can be viewed as extraordinary expenses. 

The activities are common extracurricular activities for children of these ages and there are not, 

as there are in some cases, additional fees for such things as camps, trips, or expensive 

equipment. Nor is the total monthly amount associated with these expenses high, either in 

absolute terms, or in relation to the joint incomes of the parties ($120,000). In my view, Mr. 

McLaughlin’s proportionate share of these expenses ($70 per month) must be treated as being 

included within the amount of maintenance he is paying under the basic table. 

[103] In the result, I would allow this ground of appeal to the extent of reducing the amount of 

child support to be paid by Mr. McLaughlin to Ms. McLaughlin by $70 per month. 

Conclusion 

[104] I would allow the appeal by reducing the amount of child support payable by Mr. 

McLaughlin to Ms. McLaughlin by $70 per month. I would also remit the issue of the amount of 

the expense to be shared proportionately between the parties for child care expenses to a 

Registrar or Master of the Supreme Court, ... 

Appeal allowed in part; cross-appeal allowed. 

In its five year review of the Federal Child Support Guidelines released in May of 2002, 
the federal government recommended that s. 7 of the Guidelines be amended to so as 
to better define the term “extraordinary” and create consistency across the country: 

The term extraordinary has been interpreted differently across the country, creating some 

confusion and inconsistency and resulting in calls to clarify the term. Section 7 should 

therefore be amended to add a definition of extraordinary. Parents and courts will be directed 

to determine whether the expense is extraordinary, given the income of the parent requesting 

and paying for the expense. If this does not help, parents and the court will be directed to 

consider other factors in addition to income: 

• the number and nature of the programs and activities 

• the overall cost of the programs and activities 

• any special needs and talents of the child; and 

• any other similar factor the court considers relevant 

The recommended approach is consistent with the original intent of the section and with 

the interpretation adopted by several appeal courts. It is also the approach Manitoba took 

when it amended its guidelines effective July 2001. This approach would help ensure that 

guidelines across the country continue to be harmonized as much as possible. 

{Children Come First, A Report to Parliament Reviewing the Provisions and Operation of 

the Federal Child Support Guidelines, Vol. 1 at 22). 

As noted above, this recommendation was implemented in 2006, resulting in the 
addition of s. 7(1.1) to the CSG. 

Note that while the amendment to s. 7 allows for a subjective approach to determining 
whether an expense is extraordinary, it does not fully follow the approach taken 
McLaughlin. McLaughlin chose to look at the joint incomes of the parties to determine if 
an expense is “extraordinary” whereas under the amendment it is the income of the 
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receiving parent that is the focus of the determination. Which approach is preferable? 
Would the result in McLaughlin have been different if only the income of the custodial 
parent had been taken into account? 

Simpson v. Trowsdale 
2007 PESCTD 3 

[1] K.R. MacDONALD J.;- The applicant seeks variation of child support for three children of 

the marriage. In addition, she seeks the respondent to pay, in accordance with s. 7 of the Federal 

Child Support Guidelines, a proportionate share of the child care expenses, and guitar lessons for 

the child, Tyler, aged 10, figure skating expenses for Melissa, aged 16, and hockey and Spell 
Read expenses for Ryan, aged 13. 

[2] The respondent’s income for the year 2005 was $62,826 which is the amount the parties have 

agreed should be used to calculate child support. The respondent agrees that he should pay child 

support of $1,161 per month based on his increased income since the last order was made in 

2003. 

[3] As to the s. 7 expenses, the respondent, other than the figure skating cost, does not question 

the amount being sought. His objection is that he can not afford to pay anything more than the 

table amount. 

[4] Both parties are unrepresented and did not file financial statements. ...[I]t would have been 

advisable that the parties, especially the respondent, as he is claiming an increased financial 

burden, should have filed financial statements. In fact, the respondent did not even file an 

affidavit and he gave little evidence. 

[5] Because the respondent did not indicate any reason why he would not be able to afford 

increased child support, I intend to make my decision without what would otherwise be a demand 

for detailed financial information. 

[7] Section 7 of the Guidelines sets forth six categories of expenses under which provision may 

be made in a child support order. The categories under s. 7(1 )(a), (b), (c) and (e) are referred to 

as “special” expenses, while those under s. 7(1 )(d) and (f) are described as “extraordinary” 

expenses. It is the latter expenses that have created problems for the court in the interpretation of 

what is meant by the term “extraordinary”. 

[8] After the completion of this hearing and during the writing of this decision, it came to my 

attention that the Federal Child Support Guidelines had been amended by adding to section 7, 

subsection (1.1) which, for the first time, gave a definition of ‘extraordinary expenses’. That 

subsection is: 

Definition of “extraordinary expenses” - For the purposes of paragraphs (l)(d) and (f), the term 

“extraordinary expenses” means 
(a) expenses that exceed those that the spouse requesting an amount for the extraordinary 

expenses can reasonably cover, taking into account that spouse’s income and the amount that 

the spouse would receive under the applicable table or, where the court has determined that the 

table amount is inappropriate, the amount that the court has otherwise determined is 

appropriate; or 
(b) where paragraph (a) is not applicable, expenses that the court considers are extraordinary 

taking into account 
(i) the amount of the expense in relation to the income of the spouse requesting the amount, 

including the amount that spouse would receive under the applicable table or, where the 

court has determined that the table amount is inappropriate, the amount that the court has 

otherwise determined is appropriate. 
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(f) Shared Custody—Section 9 

Departures from the standard method of calculating child support are provided for in 
cases involving non-standard custody arrangements—s. 8 of the Guidelines deals with 
situations of split custody, where each parent has custody of one or more of the 
children, and s. 9 deals with cases of shared custody, where a parent has a right of 
access to or physical custody of a child for at least 40 per cent of the time. (Note that 
this definition of shared custody is one developed specifically for the Guidelines context; 
it is based on time spent with the child, regardless of whether the arrangement is legally 
one of joint custody or sole custody/access.) Split custody cases are relatively straight¬ 
forward given the set-off formula set out in s. 8. Shared custody cases have given rise 
to much more difficulty. Under s. 9 of the Guidelines two issues arise: first, how to 
determine whether the 40 per cent rule has been satisfied so as to render the case one 
of shared custody for guidelines purposes, and second, how to calculate child support if 
the situation is one of shared custody, given the discretionary framework set out in s. 9. 
The leading case on the latter issue is the 2005 decision of the Supreme Court of 
Canada in Contino. 

Rollie Thompson, “The TLC of Shared Parenting: Time, Language and Cash” 
(2013), 32 Canadian Family Law Quarterly 315 at 323-326, 328,330, 332 

(footnote numbering altered from original) 

(a) The Purpose of the 40 Per Cent Threshold 

Why do child support guidelines generally draw a distinction for shared custody arrangements in 

determining child support amounts? The premise of most child support formulas is that all or 

most of the child spending is undertaken by the primary parent. In practice, we recognise that as 

a parent exercises more access or time with the child, he or she will spend more upon the child, 

for meals, activities, etc. But our Canadian Guidelines do not take account of that spending, not 

until a parent spends “not less than 40 per cent of the time over the course of a year” with the 

child under s. 9. 

There are many ways to distinguish “shared custody” from various versions of primary care, 

whether under sole or joint legal custody. Just look at two of the earlier drafts of section 9: 
Of* 

“Where both spouses share physical custody of a child in a substantially equal way”, or 

“Where both spouses equally share overnight physical custody of a child” 

Both of these attempts reveal problems. Under the latter version, there is a clear test, 

“overnights”, but it would narrow the scope of section 9 to a mathematically-perfect tiny sub-set 

of cases. Under the former version, the “substantially equal” test would leave considerable scope 

for discretion and disagreement, and might have inevitably ended up somewhere close to where 

we are today, albeit by judicial interpretations that latched on to time as a measure of 

“substantially equal”. 

In the U.S., for example, 47 of 50 states make this distinction: Brown and Brito, Characteristics of 

Shared-Placement Child Support Formulas Used in the Fifty States (March 2007), Report to the Wisconsin 

Department of Workforce Development, Bureau of Child Support by the Institute for Research on Poverty, 

University of Wisconsin-Madison. 

Draft of June 27, 1996, quoted in Carol Rogerson, “Child Support Under the Guidelines in Cases of Split 

and Shared Custody” (1998), 15 Can.J.Fam.L. 11 at 29. 

Draft of December 13, 1997, quoted in ibid. 
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Even more interesting, in 18 of the 24 cases at the set-off, there was no evidence led by the 

parties concerning the factors in s. 9(b) and (c). In one of those cases, the court accepted the set¬ 

off proposed by the parents, but “reluctantly”. In the other six cases, the court had budgets in two 

cases, but only some anecdotal evidence of costs in the four others. In effect, the absence of any 

evidence turned the set-off into the default outcome. Consistently throughout the shared custody 

case law, a party has only rarely been able to show any increased costs from shared custody 

under s. 9(b). But budgets can indicate that one parent assumes a disproportionate amount of 

child spending under s. 9(b). 

Of the other thirteen cases that were decided above or below the set-off amount, what I found 

surprising was the lack of explanation for these outcomes. In this sense, the set-off fails to 

operate as a true presumptive outcome, thanks to Contino’s purposely vague language. ... 

In two cases, the courts went above the set-off to maintain similar household standards of living. 

What this brief survey reveals is that the straight or simple set-off has become the default 

solution in most section 9 cases, despite the wide discretion espoused by Contino. Child expense 

budgets are avoided. Section 7 expenses are dealt with separately. Courts make adjustments up or 

down from the set-off based upon some sense of “fairness”. Only rarely do courts appear to 

consider net disposable income or other measures of household standard of living, despite the 

Supreme Court’s emphasis upon that concern. 

We do not see the emergence of any formulaic solution in the cases to date, hardly surprising 

given the holdings in Contino.^^ As often as not, courts wind up at the set-off amount because the 

parties choose not to introduce detailed evidence for the factors under s. 9(b) and 9(c). Some 

judges are clearly not much inclined to move off the set-off, unless there is some telling evidence 

to do so. But many judges, once the parties put evidence before them, will exercise their 

discretion and produce different outcomes, outcomes that are hard to predict. 

Note: Proposed Changes to the Shared Custody Provisions 

In its five year review of the Guidelines, Children Come First, A Report to Parliament 
Reviewing the Provisions and Operation of the Federal Child Support Guidelines (2002), 
the federal government recommended no change to the “40 per cent rule” for defining a 
shared custody situation. However, in contrast to the highly discretionary approach 
endorsed by appellate courts, the government did recommend the adoption of 
“presumptive formula” to determine the amount of support to replace the current list of 
discretionary factors in s. 9. The presumptive formula would be based upon a set-off of 
the table amounts for each parent based upon the total number of children in the shared 
custody arrangement. In the government’s view, a presumptive formula was required to 
increase predictability and certainty. The presumption could be rebutted, thus 
maintaining judicial discretion to order another amount in the appropriate circumstances. 
In deciding whether to depart from the formula amount, the court could consider any 
relevant factor, but the way the spouses shared the child’s expenses would be 
especially relevant. 

Note that in choosing the appropriate presumptive formula, the government did not 
endorse the set-off formulas which attempt to pro-rate the table amounts according to 
the amount of time the recipient parent has the children. As well, the government 

The Family Law Section of the Manitoba Bar Association has recently suggested a legislative formula for 

section 9 determination, using a modest multiplier based upon the number of children: 1.2 times the set-off 

for one child, 1.1 for two children; and no multiplier for 3 or more children, subject always to a cap at the 

full table amount. This is a law reform proposal, seeking greater predictability and consistency in outcomes. 
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rejected the use of any multiplier, such as 1.5, because of the absence of any empirical 
evidence on the increased costs of shared custody. As well, in the government’s view, 
the increased costs of shared custody were already taken into account in its 
presumptive set-off formula because the formula utilized the full table values for all of 
the children in the shared custody situation. 

This proposal has not been implemented: there has as of yet been no change to s. 9 of 
the CSG, and the Supreme Court of Canada’s decision in Contino is the leading 
authority on its interpretation. 

There is increasing demand from family lawyers to revise s. 9 by legislating a formula 
shared custody cases that would provide greater predictability and consistency in 
outcomes. The Family Law Section of the Manitoba Bar Association has recently 
suggested a legislative formula for section 9 determinations, using a modest multiplier 
based upon the number of children: 1.2 times the set-off for one child, 1.1 for two 
children; and no multiplier for 3 or more children, subject always to a cap at the full table 
amount. 
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(g) Contracting Out of the Guidelines 

What ability do parties have to contract out of the Child Support Guidelines? 

Put simply, a clear policy choice was made in drafting the Guidelines to limit the parties’ 
ability to deviate from the support outcomes dictated by the Guidelines. While there is 
some ability to contract out of the strict application of the Guidelines, the Guidelines 
allow for significant judicial scrutiny of agreements to ensure that the outcomes are 
generally fair in light of the Guidelines. In making this policy choice, legislators were 
responding to concerns that women often give up entitlements to child support in 
response to threats from fathers to contest custody. The applicable provisions dealing 
with the interaction between agreements and the Guidelines differ depending upon the 
context. Three different contexts are reviewed below: 

1. The parties have entered into an agreement that departs from the CSG, both remain 
satisfied with the arrangement and have never asked for a court order. In this scenario 
the agreement will nonetheless be reviewed by a court if the parties apply for a divorce 
in order to determine if the child support arrangements are “reasonable” in light of the 
CSG. Recall that section 11(1)(c) of the Divorce Ad provides that in a divorce 
proceeding it is the duty of the court: 

(c) to satisfy itself that reasonable arrangements have been made for the support of any children of 

the marriage, having regard to the applicable guidelines, and if such arrangements have not been 

made, to stay the granting of the divorce until such arrangements are made. 

2. The parties have entered into an agreement about child support that departs from the 
Guidelines, both parties remain satisfied with the agreement and wish to have the 
agreement incorporated into a consent order. Here the applicable provisions are ss. 
15.1(7) and (8) of the Divorce Act. These provisions allow the court to make an order 
that is not accordance with the Guidelines so long as the court is satisfied that the child 
support arrangements are “reasonable” in light of the Guidelines. (See also the similar 
provisions in ss. 17(6.4) and (6.5) in the context of variation applications.) If the 
agreement is found to be “reasonable” and is incorporated into a court order, 
subsequent changes must be sought in accordance with the variation rules found in s. 
14(b) of the Guidelines (basically requiring a test of material change in circumstances). 

3. The parties have entered into an agreement that departs from the Guidelines, but one 
of the parties is no longer satisfied with the agreement. In this scenario an application 
can be made for child support under s. 15.1(1) of the Divorce Act. Under s. 15.1(3) the 
court is obligated to make an order in accordance with the Guidelines. However, s. 
15.1(5) allows a court to take the prior agreement into account and make an order 
departing from the Guidelines if the agreement contains “special provisions” for the 
benefit of the child and application of the Guidelines would be “inequitable”. Note that 
this is a much stricter standard for countenancing departures from the Guidelines than 
the “reasonableness” standard described in the two scenarios above. (See also the 
similar provisions in s. 17(6.2) of the Divorce Act in the context of variation applications.) 
Special provisions would include, for example, an agreement where the custodial parent 
received more than half of the property in return for a reduction in child support. 

As is illustrated by the Gobeil case below, these judicial powers to override child support 
agreements are in contrast to the approach that has developed with respect to spousal 
support agreements under the Divorce Act, which are governed by the SCC Miglin 
decision which places greater importance on the value of upholding spousal 
agreements. 
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Note: Mandatory Annual Disclosure of Income under the Ontario Child 
Support Guidelines 

As part of the family law reforms in 2009, Ontario introduced new income disclosure 
requirements applicable to all court orders and domestic contracts effective March 10, 
2010. The new rules, found in sections 24.1 and 25.1 of the Ontario Child Support 
Guidelines, require automatic annual income disclosure for the previous year by the 
payor (and the recipient where appropriate) unless the parties have agreed in writing 
that the automatic obligation to disclose does not apply. Where relevant, updated 
information about special expenses will also be required. The obligation applies 
retroactively to court orders and prospectively to agreements. Effective March 10, 2010, 
court orders with support provisions must include a clause referring to the annual 
disclosure obligation. This annual automatic annual disclosure obligation does not apply 
to child support orders under the Divorce Act. Under the federal Child Support 
Guidelines, s. 25 requires a party to make a request for updated financial information 
before the obligation to disclose is triggered. 

Anu Osborne and Michael Williams, ‘T^ower-income women benefit from 

support recalculation service” 
The Lawyers Weekly, June 29, 2007 

Women in lower to middle income brackets often do not apply to vary child support orders after 

the initial order is granted at separation or divorce. Many of these women cite this reason: they 

do not qualify for legal aid and do not have the financial means to return to court. Manitoba’s 

Child Support Recalculation Service provides an efficient and inexpensive means to access the 

justice system to have child support recalculated. 

The Divorce Act and The Family Maintenance Act of Manitoba contain provisions allowing 

child support orders to be recalculated by a provincial child support service “at regular intervals 

...on the basis of updated information.” Although a recalculation cannot take into account the 

changes, other than in income, that a variation order can (such as changes in the child’s 

residency), it fills a gap in the legal system; it can provide regular adjustments to child support 

payments without the necessity of a formal court application. 

The recalculation process is available to those who have a recalculation authorization 

provision in their child support order. The courts in Manitoba are now including this provision in 

most child support orders. If an order does not contain such a provision, as is the case with orders 

that predate the service, then the service will facilitate the applicant’s request for a recalculation 

order by preparing the necessary documents. A recalculation order is available by notice of 

motion without notice to the respondent. The only cost to the applicant is $35 - the cost of filing 
the notice of motion. 

The service can recalculate child support in situations where: 

• both parties reside in Manitoba; 

• the child support order is pursuant to the Divorce Act or The Family Maintenance 
Act’, 

• the order includes a table amount of child support; 

• the order is based on actual, not imputed income (with some exceptions); 

• the child support order was not determined or adjusted pursuant to one of the 

discretionary provisions in the Child Support Guidelines, and 

• a s. 7(1) special or extraordinary expense to be recalculated is clearly identified in 

the initial order and was determined in accordance with proportionate incomes of the 

parties under s. 7(2) of the Child Support Guidelines. 
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Note: Administrative Calculation and Recalculation of Child Support in 
Ontario 

Ontario now has a new online system for the administrative calculation and recalculation 
of support. The initial steps in the creation of this sheme were were amendments to the 
Family Law Act enacted in 2008 (see Family Statute Law Amendment Act, 2008, S.O. 
2009, c. 11) These amendments authorized the creation of a child support service and 
added a new s. 39.1 to the Ontario FLA that allowed for the recalculation of child 
support by the service. Further amendments enacted in 2014 (see 2014, c. 7, Sched. 9) 
expanded the powers of the child support agency, allowing it to do initial calculations of 
child support in certain straight-forward cases, as well as recalculation (see s. 39 and 
39.1 of the FLA). All of the details of the operation of the new service are found in the 
Family Law Act Regulations: Administrative Calculation and Recalculation of Child 
Support, O Reg 190/15 which came into force. 

The scheme came into force in April 4, 2016, but so far is only operating in four regions 
(Kitchener, London, Thunder Bay and Ottawa) to ensure the system is as user-friendly 
as possible before it is made available across the province. The new online Child 
Support Service allows separated parents to establish and update child support 
payments through an on-line portal, without going to court. The aim of the service is to 
divert as many simple cases out of the court as possible. The following information 
about the service has been provided by the Ministry of the Attorney General. 

Eligibility 
A parent is not eligible to use the online service if: 

• either parent or caregiver, or any of the children, live outside of Ontario 

• any children are over 17.5 years old or married 

• there is split or shared custody of the child or children 

• the parent or caregiver who currently pays or will pay for child support: 

• earns more than $150,000 or less than $10,821 annually 

• earns income in cash 

• is a partner in a partnership or director, officer or majority shareholder of a 
corporation 

• earns most of their income as a landlord or seasonal worker (e.g., employed 
in snow removal, fishing or landscaping) 

• earns more than 20% of their income from self-employment, rental income or 
investments 

• on a recalculation, the existing order was based on undue hardship or imputed 
income 

Fees 
A fee of $80 must be paid each time the service is used (low income individuals may 
apply for a waiver). 

Consent and Deeming 
• On a calculation the responding parent is required to consent before the service will 

proceed. 

• Consent is not necessarily required on a recalculation, although the responding parent 
will always have the opportunity to opt out on the basis that the information provided by 
the applicant was inaccurate. 
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• If the other parent fails to respond to an application to recalculate, the service has the 
authority to deem an increase to the income set out in the existing order and 
recalculate child support accordingly. 

Deeming Income 
• Deeming amounts are based on how much time has passed since the original order 

was made or changed: 

• If fewer than two years have passed, 10 per cent 

• If at least two but fewer than five years have passed, 15 per cent 

• If at least five but fewer than 10 years have passed, 20 per cent 

• If 10 or more years have passed, 30 per cent 

• The Service will not deem in the following circumstances: 

• Where the matter is already before the court 

• Where special expenses are being changed 

• Where the existing support obligation is set out in a domestic contract 

• Where the original order for support was made under the Divorce Act 
• A parent whose income has been deemed can bring a motion to change. The Notice of 

Recalculation will come into effect while the motion to change process is ongoing. It 
will be up to the court to determine if adjustments to any arrears should also be made. 

Determining Income 
• The service is administered by the Ministry of Finance, which allows for the utilization 

of MOF’s existing Automated Income Verification service or AIV. 

• AIV enables MOF to obtain income information immediately from the Canada Revenue 
Agency, where written consent is provided. 

• Where a parent has indicated that CRA information would not reflect their current 
financial situation, they have an option to upload more recent documents, including 
pay stubs, when they make or respond to an application. 

• Where AIV is used, income is determined by reference to Line 150, minus any spousal 
support or UCCB received. The Service will not make any other Schedule III 
adjustments. 

Special Expenses 
• The service will include special expenses in a calculation where requested. It will not 

include extraordinary or post- post secondary expenses. 

• The service will update, terminate or change existing special and extraordinary 
expenses on a recalculation. 

Divorce Act Orders 
• The Service will recalculate orders made under either the Divorce Act or the Family 

Law Act. 
• Section 25.1 of the Divorce Act required Ontario to enter into an agreement with the 

federal government in order to allow for the recalculation of orders made under the 
Divorce Act. 
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short period of the cohabitation and the active involvement of the biological father in the 

children’s lives, and concluded that the step-father did not come to “stand in the place of 
a parent.” 

While the dominant trend in the jurisprudence appears to favour the relatively high threshold 

approach of Cook, there are judges who support a lower threshold for a person has “stood in the 

place of a parent.” Perhaps the decision that most explicitly rejected Cook was the 2000 

Saskatchewan decision in Widdis v Widdis,[200Q] S.J. 614 (Sask. Q.B.) where McIntyre J. made 

an interim child support order against a step-father who lived with a woman and her daughter for 

four and a half years years, starting when the girl was 12. During the time when the spouses lived 

together, the girl continued to have a relationship with her natural father, who provided indirect 

financial support, and she called her step-father by his first name rather than “Dad.” Factually, 

this was a weaker case for finding the stepfather to have been standing in the place of a parent 

than Cook, but McIntyre J. was clearly taking a different approach, writing; 

If the court in Cook suggests a step-parent must have assumed a role in substantial substitution for 

the natural parent's role, then I must respectfully disagree. Chartier has made it clear the focus is 

on the nature of the commitment made by a step-parent. The role played by a natural parent will be 

part of the equation. However, a step-parent who stands in the place of a parent does not replace a 

natural parent. 

Although there is clearly a difference in judicial approach in Cook and Widdis, it may also be 

significant to note that Widdis was only an interim application, and McIntyre J. observed that it is 

only necessary to establish a prima facie case on an interim application, and the court ordered 

somewhat less than the Guideline amount under s.5. As will be discussed more fully below, there 

is a policy argument that courts should be a little more flexible in applying the definition at the 

interim stage, to at least allow the child and biological parents time to transition to a lower 

standard of living. 

There are both high and low threshold decisions, but the higher threshold judgments seem to be 

more frequently cited, with Cook v Cook being one of the most frequently discussed and 

followed ^osX-Chartier judgements on the issue of the interpretation of “standing in the place of 

a parent.” The approach of Cook recognizes, for example, that a step-father should only have a 

support obligation if a full “parental role” has been assumed in the child’s life, which is unlikely 

to occur if there is also a biological father who has an active role in the child’s life. Even the high 

threshold approach recognizes that there are cases where it is appropriate to find that a step¬ 

father has come to stand in the place of a parent. Typically these are cases where the step-father 

came into the child’s life at a relatively early age and was “the only real father figure” in the 

child’s life; these are also cases in which there is a relatively close psychological bond between 

the child and step-father. As will be more fully discussed below, there are also decisions in 

which the court, at least implicitly, adopts an intermediate approach, finding that a step-father 

has stood in the place of a parent after a relatively short period of living with the child, but then 

reduces or eliminates the quantum of child support,70 even if there is no support provided by the 

biological father. 

Note: Assessing Support Against a Step-parent under the Guidelines 

Once a relationship of in loco parentis has been established, the issue then arises of 
how child support will be assessed against a step-parent. Specifically, how is the 
support obligation to be allocated between the biological parent and the step-parent? 
Note that under the Federal Child Support Guidelines a court is not required to follow 
the Guideline amount where support is being requested from a step-parent. Section 5 of 
the Guidelines provides; 
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Where the spouse against whom a child support order is sought stands in the place of a parent for 

the child, the amount of a child support order is, in respect of that spouse, such amount as the court 

considers appropriate, having regard to the Guidelines and any other parent’s legal duty to support 

the child. 

How will a court determine the appropriate allocation of support between a biological 
parent and a step-parent? Should there be a presumption that the primary support 
obligation rests with the biological parent? Alternatively, should the appropriate 
allocation depend upon the degree to which each parent was involved in the child’s life 
and up-bringing? Should the obligation of the step-parent only be reduced from the table 
amount if the biological parent is actually paying child support, or should actual 
payments from the biological parent be irrelevant? 

How does one reconcile the Supreme Court of Canada’s statements in Chattier about 
the nature of the step-parent support obligation with the CSG? In Chattier, the court 
indicated that there was to be no distinction in principle between the support obligations 
of biological parents and those persons found to be in loco parentis. Liability for child 
support was understood to be “joint and several”. Any individual parent was seen as 
potentially liable for the full amount of the child support obligation, but contribution could 
then be sought from other liable parents. However, the specific issues relating to 
implementation of this principle within the context and methodology of the CSG were not 
addressed. How, for example, does one determine the “full child support obligation” 
within the context of the CSG, when our methodology is no longer one which generates 
a monthly sum needed to support the child, which could then be apportioned between 
biological and social parents? Under the CSG, we have moved from a focus on 
children’s needs to a focus on shares of parental income. 

As well, the Supreme Court of Canada’s statement that there is no distinction between 
the support obligations of biological and social parents is inconsistent with the distinction 
made under the CSG between biological parents, whose child support commitment is 
essentially fixed by the Guidelines, and persons who stand in the place of a parent, with 
respect to whom the CSG allow discretion to depart from the table amounts? There is 
no ability to reduce the obligation of the biological parent under s. 5 when a step-parent 
is also obligated to pay support; apportionment in that sense is not available under the 
Guidelines. Section 5 of the CSG only gives courts the power to depart from the 
guideline amounts in setting the support obligation of the step-parent; this is the only 
sense in which “apportionment” is available. 

Many of these issues were addressed in the decision of the B.C. Court of Appeal in the 
H. (U.V.) V. hi. (M.W.) case that follows. 

H. (U.V.) V. H. (M.W.) 
2008 BCCA 177 

Annotation [by Philip Epstein and Aaron Franks] 

This decision about child support from the British Columbia Court of Appeal will likely stand as 

the leading case on the obligations of stepparents to support their children. Some 12 years since 

the Federal Child Support Guidelines were introduced, the courts are still wrestling with some 

fundamental problems. These problems continue to bedevil the courts and take up an enormous 

amount of judicial time. It is time for the Guidelines to be revisited in some of these areas, and 

also time for rebalancing some of the competing interests. 
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Note: Pigeau v. Pigeau 

In Pigeau v. Pigeau, 2009 CarswellOnt 2102 (Ont. S.C.J.) an Ontario judge held that a 
step-parent would be liable to pay the full table amount of support if there was no 
prospect of recovery from the biological parent. 

[8] The respondent has stood in loco parentis for the child almost since birth. Daniel is now 14 years 

old and for a time after separation lived with the respondent. He now resides with the mother. The 

applicant has taken all reasonable steps to obtain support from the biological father with only limited 

success. A court should not reduce the amount of support that a child is potentially entitled to receive 

from an alternative parent on the basis that the biological noncustodial parent has a child support 

obligation, if there is actually no prospect of support from that source: Monkman v. Beaulieu (2003), 

223 D.L.R. (4th) 509 (Man. C.A.). 
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VIIL SPOUSAL SUPPORT 

A. Some Preliminary Issues of Jurisdiction and Standing 

1. Jurisdiction 

Jurisdiction over spousal support is divided between the federal and provincial 
governments. While the materials in this chapter will focus on the legal regulation of 
spousal support under the federal Divorce Act, 1985, you should be aware that spousal 
support claims may also be made under provincial/territorial legislation—in Ontario 
under the Family Law Act, 1986. In general, the principles of spousal support articulated 
under the Divorce Act have influenced the interpretation of provincial support legislation, 
although in some cases there are distinct differences in wording (reflecting different 
policy choices) that must be recognized. The spousal support provisions of the Ontario 
Family Law Act and the Divorce Act explicitly endorse the same four objectives for 
spousal support, but the Family Law Act contains a much more detailed list of factors to 
be taken into account and, as well, offers a more extensive array of remedial powers. 
The Spousal Support Advisory Guidelines (2008), a set of informal guidelines developed 
as a practical tool to assist in the determination of the amount and duration of spousal 
support under the Divorce Act are in practice also used under provincial support 
legislation. 

The provisions of the federal Divorce Act in relation to support for divorced persons 
have been held to be paramount over provincial legislation; see Richards v. Richards 
(1972), 7 R.F.L. 360 (S.C.C.). An application for support under the Family Law Ad must 
be brought while the parties are still spouses within the definition of the Act. Applications 
cannot be made after divorce. If no application for support was made in the divorce 
proceedings and a divorce was granted, any subsequent application for support must be 
made as a corollary relief claim under the Divorce Act: Richards, supra. 

2. Standing—Who Can Apply? 

(a) Divorce Act 1985: Spouses and Former Spouses 

An application may be made for interim or permanent spousal or child support by either 
or both spouses or former spouses pursuant to subsections 15(1), (2) and (3) of the 
Divorce Act, 1985. Applications for support can be made in the divorce proceedings or 
in separate corollary relief proceedings following the divorce. 

(ii) The Family Law Act 1986: Extended Definition of Spouse 

Support obligations are dealt with in Part III of the Family Law, 1986. An application may 
be made for interim or permanent spousal or child support by a dependent or a 
dependent’s parent as defined and/or by a public agency (see ss. 33(2), (3)). A 
dependent, as defined in s. 29 is “a person to whom another has an obligation to 
provide support.” These obligations are set out in ss. 30, 31, and 32. Section 30 
provides for the obligation of spouses. The definition of “spouse” in s. 29 of the Act has 
been extended beyond married couples to include unmarried couples who have 
cohabited continuously for a period of not less than three years or in a relationship of 
some permanence, if they are the natural or adoptive parents of a child. Cases 
determining whether unmarried cohabitants are spouses can be found in volume. I of 
the materials, together with the M. v. H. decision. 



756 

Note: The Supreme Court of Canada "Trilogy": 
Pelech, Richardson and Caron 

On June 4, 1987, the Supreme Court of Canada decided three cases; Pelech v. Pelech, 
[1987] 1 SCR 801, Richardson v. Richardson, [1987] 1 SCR. 801, and Caron v. Caron, 
[1987] 1 SCR 892. All three cases arose under the 1968 Divorce Act and dealt 
specifically with the issue of the courts' ability to set aside separation agreements which 
had terminated spousal support. The Supreme Court of Canada articulated a very 
stringent test for awarding support other than as provided by the contract: an 
unforeseen radical change in circumstances causally connected to the marriage. 
Following Pelech, many courts applied the "causal connection" test to "pure" support 
applications where no contract was involved. On this interpretation, the "radical change 
in circumstances" part of the test was seen as relating to the issue of contract variation 
and the "causal connection" part of the test was understood to relate more generally to 
the issue of support entitlement. The implications of the trilogy cases with respect to 
domestic contracts will be dealt with in chapter VIII of the materials, below. For present 
purposes, read the trilogy cases in order to understand what a philosophy of spousal 
support based upon "causal connection" would entail. You should be aware that the 
application of the Pelech "causal connection" test to "pure" support applications where 
no contract was involved was contentious, and was ultimately rejected by the Supreme 
Court of Canada in its 1992 decision in Moge v. Moge—a story that will unfold in the 
materials which follow the Pelech and Richardson decisions. 

Pelech V. Pelech 
[1987] 1 SCR 801 

[Although the 1985 Divorce Act was in force by the time this case was heard by the Supreme 

Court of Canada, this case was decided under the 1968 Divorce Act because that was the 

legislation in force when the proceedings began.] 

WILSON J (Dickson CJ., McIntyre, Laner and Le Dain JJ concurring);- Section 11(2) of the 

Divorce Act R.S.C. 1970 c. D-8 confers on the court the power to vary a previous order for 

maintenance “having regard to the conduct of the parties since the making of the order or any 

change in the condition means or other circumstances of either of them.” This appeal specifically 

addresses the extent of the constraints if any imposed on that power by the existence of a valid 

and enforceable maintenance agreement. Should the parties be held to the terms of their contract 

or should the court intervene to remedy the inequities now alleged by one of the parties to be 

flowing from the bargain previously entered into freely and on full knowledge and with the 

advice of counsel?... 

1. The Facts 

The parties were married in 1954. They had two children. The respondent, Mr. Pelech, ran a 

general contracting business which later expanded and diversified. The appellant assisted her 

husband by acting as a receptionist and bookkeeper until the mid-1960s. The parties were 

divorced on 1st May 1969. Wilson C.J.S.C. of the British Columbia Supreme Court who presided 

at the petition for divorce found that Mrs. Pelech had serious psychological problems and 

awarded custody of the children to Mr. Pelech. He also awarded Mrs. Pelech permanent 

maintenance and referred the case to the registrar for recommendations in this regard. 

The parties, after obtaining the advice of counsel, entered into a maintenance agreement on 

15th September 1969 which was approved by the registrar. The agreement provided for a total 

payment of $28,760 over a period of 13 months. Clause (b) of the agreement stated: 
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B. The Legal Framework for Domestic Contracts 

The law that governs domestic contracts and that determines what effect they will have 
is complex. The rules are a mix of statute and common law. As a starting point, the 
general law of contract, including doctrines such as unconscionability, applies to 
domestic contracts, but often the common law of contract has been modified or 
supplemented by legislative provisions, either provincial or federal. In some cases 
additional statutory requirements, such as requirements of form or of disclosure, have 
been imposed as a condition of enforceability; in other cases legislatures have chosen 
to limit the ability of parties to completely opt out of rights and obligations created by 
family law legislation and have retained some degree of judicial oversight of the fairness 
of agreements. Some of the legal rules relating to domestic contracts are general and 
apply to all domestic contracts; others relate only to agreements dealing with particular 
rights and obligations, such as custody and access or child support or spousal support. 
Some of the rules give courts the power to set aside or invalidate an agreement; some 
simply limit the effect of an agreement and allow the court to make an order different 
from the outcome contemplated by the agreement if warranted (sometimes this is called 
“overriding” the agreement, sometime, inaccurately, “varying” the agreement). 

As a starting point, read Part IV of the Ontario Family Law Act, which deals with 
domestic contracts. Think about the kinds of contracts that are permitted, the required 
formalities, and the limits that are imposed on contracting. As will be discussed below, 
these provisions in Part IV of the FLA are supplemented by additional provisions in other 
parts of the FLA and the Divorce Act, depending upon the subject matter of the contract. 

The leading case on domestic contracts and the competing pulls of autonomy/certainty 
versus fairness is the Supreme Court of Canada’s decision in Miglin v. Miglin, [2003] 1 
SCR 303, found below in the readings on spousal support agreements. Although Miglin 
dealt specifically with the courts’ overriding discretion under the Divorce Act to order 
spousal support other than as provided for by an agreement, the ideas in Miglin have 
become the starting point for the discussion of the treatment of domestic contracts in 
many other contexts. In Hartshorne v. Flartshorne, [2004] 1 SCR 550, the ideas from 
Miglin were used to shape the discretion under B.C.’s Family Relations Act to vary unfair 
property agreements. As well, in Rick v. Brandsema, [2009] 1 SCR 295, the ideas from 
Miglin were drawn upon to reshape the doctrine of unconscionablity as applied to 
domestic agreements. Both Hartshorne and Rick are dealt with in more detail below, in 
the section of the materials dealing with unconscionability. 

To what extent are parties allowed to opt out the default regime of rights and obligations 
established by family law legislation? Section 2(10) of the Ontario Family Law Act deals 
explicitly with the effect of an agreement and provides that a domestic contract prevails 
over the Act unless the Act provides otherwise: 

2 (10) Act subject to contracts. A domestic contract dealing with a matter that is also 
covered by this Act prevails unless this Act provides otherwise. 

There is no similar provision in the Divorce Act and the effect of an agreement on the 
matters covered by the Act has been worked out through judicial interpretation. Under 
both pieces of legislation, the effect of an agreement varies depending upon the subject 
matter of the agreement. 
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(a) property agreements 

In some provinces legislation has given courts the power to set aside or override unfair 
property agreements. For example in British Columbia under its former Family Relations 
Act (now repealed), courts were given a statutory power to reapportion matrimonial 
property other than as provided for by a domestic contract if the contractual result would 
be unfair. No such power exists under Ontario's Family Law Act to vary the property 
provisions of a domestic contract. Thus, a property agreement will prevail over the 
provisions of Part I of the FLA unless: 

(i) the agreement is unenforceable under s. 55 because it is not in the 
proper form, 

(ii) the agreement can be set aside under s. 56(4) of the FLA, which includes 
the general provisions of contract law and a statutory duty of disclosure, 

(iii) the agreement can be set aside under s. 56(5) because the removal of 
barriers to religious remarriage was a consideration in the making of the 
agreement. 

The setting aside of agreements because of non-disclosure or unconscionability or will 
be examined in the next section of the materials. 

(b) spousal support agreements 

Courts have more ability to set aside or override unfair spousal support agreements 
than they do unfair property agreements. Under the Ontario FLA, s. 33(4) limits the 
effect of spousal support agreements, giving courts, inter alia, the power to set aside 
spousal support agreements that result in “unconscionable circumstances”: 

33 (4) Setting aside domestic contract. The court may set aside a provision for support 
or a waiver of the right to support in a domestic contract or paternity agreement and may 
determine and order support in an application under subsection (1) although the contract 
or agreement contains an express provision excluding application of this section, 

(a) if the provision for support or the waiver of the right to support results 
in unconscionable circumstances; 

(b) if the provision for support is in favour of or the waiver is by or on behalf of a 
dependant who qualifies for an allowance for support out of public money; or 

(c) if there is default in the payment of support under the contract or agreement at the 
time the application is made. 

Under the 1985 Divorce Act s. 15.2(4)(c) provides that a spousal support agreement is 
simply one factor that a court must consider in awarding spousal support. The weight to 
be given to a spousal support agreement is thus a matter of discretion and the principles 
governing how that discretion is to be exercised have shifted over time through a series 
of see decisions, with the current approach found in the court’s 2003 decision in Miglin. 
Spousal support agreements are dealt with in more detail in a separate section below. 

(c) child support agreements 

The judicial treatment of contracts dealing with child support is dealt with in ehapter VII, 
ehild Support (above). Part of the package of reforms that introduced child support 
guidelines for the determination of child support amounts under both the Divorce Act 
and the FLA introduced stringent limits on contracting out of the guidelines.Under both 
statutes courts are required to order child support in the amount determined by the 
guidelines {FLA, s 11, DA, s 15.1(3)) unless there are special financial provisions in an 
agreement that benefit a child and replace child support {FLA, s. 12, DA, s. 15.2(5)). 
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(d) other agreements about children 

Under both the FLA and the Divorce Act, a discretion to make orders other than as 
provided for in a domestic contract clearly exists with respect to all matters relating to 
children. 

Section 56(1) of the FLA provides: 

56 (1) Contracts subject to best interests of child. In the determination of a matter 
respecting the support, education, moral training, or custody of or access to a child, the 
court may disregard any provision of a domestic contract pertaining to the matter where, 
in the opinion of the court, to do so is in the best interests of the child. 

Courts have interpreted the custody and access provisions of the Divorce Act as 
providing for a similar discretion. 
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reason to interfere with them in this case. In essence, the trial judge found that the husband failed 

to make full disclosure of his significant assets, that his disclosure was incomplete and 

inadequate and that his failure to make full disclosure was a deliberate attempt to mislead his 

wife. As such, the trial judge’s decision to set aside the contract should be upheld. 

[With respect to s. 5(6), the Court chose not to deal with the issue of whether a post-separation 

decrease in the value of property could be the basis for a claim of unconscionability under s. 5(6) 

and instead simply concluded that, on the facts of the case, the trial judge made no error in 

concluding that s. 5(6)(h) was not engaged. (The Court subsequently addressed this issue in 

Serra v. Serra, 2009 ONCA 105, found above in the section of the materials dealing with 

matrimonial property, and found that a market-driven post-separation decrease in the value of 

assets may be considered under s. 5(6).) The Court also found no error in the trial’s judge’s 

determination of the husband’s income and her assessment of child and spousal support.] 

The Toscano and Tadayon cases, found in the next section of the materials, also raise 
issues of lack disclosure under s. 56(4)(a) of the FLA. Even apart from a special 
statutory rule such as s. 56(4)(a) of the FLA, the law of contract may be developing in a 
direction that would impose a duty of full disclosure in the domestic context: see the 
see decision in Rick v. Brandsema, below. 

(b) The Law of Contract: Unconscionability 

Section 56(4)(c) of the Ontario FLA allows courts to set aside domestic contracts “in 
accordance with the law of contract.” The applicable contract law doctrines include 
misrepresentation, duress, undue influence and unconscionability. We will focus on the 
doctrine of unconscionability, but the cases included in this set of readings also deal with 
some of the other doctrines. 

Linder conventional contract doctrine, there is a fairly high threshold for establishing 
unconscionability. A bad agreement is not in itself enough. Contracts may only be set 
aside if they they shock the conscience of the court. For a contract to be deemed 
unconscionable, there must be both a substantial inequality of bargaining power 
between the parties that is exploited by the stronger party who preys upon the weaker 
and substantial unfairness or improvidence in the terms of the agreement, see 
Mundingerv. Mundinger {^968), 3 D.L.R. (3d) 338 (Ont. C.A). 

There is a great deal of variation in the case law on what factors will justify setting aside 
a domestic contract on the grounds of unconscionability. Deliberate and fraudulent 
representations by one spouse or immediate threats of violence, particularly if coupled 
with the absence of independent legal advice, will typically lead to finding of 
unconscionability, as will evidence that mental illness impaired the decision-making 
capacity of the vulnerable party. Beyond this "core" of clear cases, courts vary in their 
response to the effect of numerous other factors that lead spouses to sign unwise 
agreements at the point of marriage breakdown: a history of marital violence but no 
immediate threats at the time of signing: threats to deny custody or access; guilt; the 
stress associated with marriage breakdown; a desire to resolve the issues quickly. In the 
case of marriage contracts, will the presentation of a contract on the eve of the wedding 
constitute duress or unconscionability? 

The following cases explore some of these issues. The more recent cases show show 
the influence of the SCC Miglin decision, found below in the readings on spousal 
support agreements, on the evolution of the law of unconscionability in the context of 
spousal agreements. 
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breakdown or indulgence in drugs or alcohol (as in Mundinger). At one time she was concerned 

about alcohol and joined Alcoholics Anonymous but it appears not to have been a serious 

continuing problem. 

The wife consulted at least three lawyers in the course of the negotiations and at a critical 

point the wife sought out a “top of the line” lawyer and was referred to a family law practitioner 

of high reputation. She was able to give him a reasonably accurate account of her husband’s 

assets and, although he was reluctant to give specific advice without more information, he did 

give her a rough outline of the equalization entitlement. She then became concerned over the cost 

of continuing with a lawyer and, in discussion with her husband, it was decided that they would 

negotiate their own agreement. He continued to seek advice from lawyers and a consultant, but 

she must have been aware of this both from the name of the lawyer on the draft agreement and 

from negotiations of terms having tax implications. When the final agreement was drawn the 

husband told her to see a lawyer and she took it to a stranger, insisting that he merely witness her 

signature. She was foolish and penny wise, but knowledgable and acting with free will. The 

husband did nothing to deny her proper advice. 

I must concede that had she consulted a reasonably competent lawyer for advice at the time 

of signing, he or she would have advised against signing, not because of oppression by the 

husband but because it was not a good bargain for the wife. As I have said, however, this is not 

the test for unconscionability. As Professor Crawford put it, “even grossly inadequate 

consideration is no ground upon which to set aside a contract freely entered into.”... 

[Leave to appeal to the S.C.C. was denied. Do you think this case would be decided the 
same way today, in light of the Supreme Court of Canada’s decisions in Miglin and Rick, 
below?] 

Note: Hartshorne v. Hartshorne 

In Hartshorne v. Hartshorne, 2004 SCC 22, [2004] 1 SCR 550 the Supreme Court of 
Canada considered the standard for judicial intervention with the provisions of marriage 
contracts dealing with property division in the context of the former B.C. Family 
Relations Act (FRA). Section 65(1) of that Act (now repealed) permitted courts to 
reapportion property between the spouses if the division of property they agreed to in a 
marriage contract would be “unfair” having regard to a list of factors. These included; the 
duration of the marriage, the date the property was acquired, and the needs of the 
spouses to become or remain economically self-sufficient. Under the FRA property 
owned before marriage was subject to division if that property had become a family 
asset. 

At the time they signed the agreement, the Hartshornes had been cohabiting for three 
and a half years and had a 20 month old child. Mrs. Hartshorne had left her law practice 
shortly before the child’s birth and had subsequently remained out of the work force as a 
full time caregiver. On the day of their wedding, the Hartshornes, both of whom were 
lawyers, signed a marriage contract in which they agreed to keep their property 
separate, except that Mrs. Hartshorne would be entitled to a joint interest in a car and 
the contents of the matrimonial home and a 3% interest in the matrimonial home for 
each year of marriage, to a maximum of 49%. The contract was signed at Mr. 
Hartshorne’s insistence. Mr. Hartshorne had divided his property when he divorced his 
first wife and did not want to have to divide his assets again in the event his second 
marriage broke down. At the time of the marriage, Mr. Hartshorne had assets worth $1.6 
million. Mrs. Hartshorne entered into the marriage in debt. Mrs. Hartshorne did not want 
to sign the agreement and was crying when she signed it. She had also received legal 
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advice recommending that she not sign the contract on the basis that it was “grossly 
unfair.” In response to her lawyer’s advice, Mrs. Hartshorne did succeed, however in 
making a few changes to the agreement, including the insertion of a clause preserving 
her right to spousal support. 

Mrs. Hartshorne remained out of the work force for the duration of her 9 year marriage 
to Mr. Hartshorne, during which the parties had a second child. During the marriage, Mr. 
Hartshorne gave Mrs. Hartshorne a monthly allowance and use of some credit cards for 
household expenses. He did not set up joint accounts of any value or put property in her 
name. Upon the breakdown of the marriage, Mrs. Hartshorne brought a claim for 
spousal support and child support. She also sought to “override” the marriage contract 
on the basis of the contract law doctrines of duress, undue influence and 
unconscionability, and on the basis that it was unfair according to s. 65 of the FRA. 
Under the terms of the contract, Mrs. Hartshorne was entitled to a 27% interest in the 
matrimonial home, which amounted to $280,000. This represented only 20% of the 
family assets, worth approximately $1.4 million. 

At trial, the court rejected Mrs. Hartshorne’s unconscionability claims but found the 
contract to be unfair because it failed to compensate her for the financial sacrifices she 
had made by giving up her career and because it failed to promote her economic self- 
sufficiency. The Court of Appeal upheld the trial judge’s finding of unfairness. In a 6-3 
decision, the Supreme Court of Canada disagreed and held that the contract was fair. 

At the Supreme Court of Canada the majority judgment of Bastarche J. began with a 
discussion of the degree of deference to be accorded to marriage contracts as 
compared to separation agreements: 

[38] Marital cases must reconcile respect for the parties’ intent, on the one hand, and the 
assurance of an equitable result, on the other. The parties here adopted opposite views 
as to the degree of deference to be afforded marriage agreements; the appellant 
submitted that more and the respondent submitted that less deference should be paid to 
marriage agreements than to separation agreements. 

[39] This Court has not established, and in my opinion should not establish, a “hard and 
fast” rule regarding the deference to be afforded to marriage agreements as compared to 
separation agreements. In some cases, marriage agreements ought to be accorded a 
greater degree of deference than separation agreements. Marriage agreements define 
the parties’ expectations from the outset, usually before any rights are vested and before 
any entitlement arises. Often, perhaps most often, a desire to protect pre-acquired assets 
or an anticipated inheritance for children of a previous marriage will be the impetus for 
such an agreement. Separation agreements, by contrast, purport to deal with existing or 
vested rights and obligations, with the aggrieved party claiming he or she had given up 
something to which he or she was already entitled with an unfair result. In other cases, 
however, marriage agreements may be accorded less deference than separation 
agreements. The reason for this is that marriage agreements are anticipatory and may 
not fairly take into account the financial means, needs or other circumstances of the 
parties at the time of marriage breakdown. 

Bastarache J. then went on to deal with the relevance of the SCC decision in Miglin, 
which dealt specifically with the weight to be accorded to separation agreements in 
applications for spousal support under the Divorce Act: 

[42] The appellant seeks to rely on Miglin, supra, suggesting that the same process be 
followed in assessing the fairness of marriage agreements under the FRA. I agree that 
Miglin is helpful for its general propositions that “a court should be loathe to interfere with 
a pre-existing agreement unless it is convinced that the agreement does not comply 
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substantially with the overall objectives” of the Act in question (para. 46), and that “[t]he 
court must not view spousal support arrangements in a vacuum, ... it must look at the 
agreement or arrangement in its totality, bearing in mind that all aspects of the agreement 
are inextricably linked and that the parties have a large discretion in establishing priorities 
and goals for themselves” (para. 84). However, in my opinion, adopting Miglin without 
qualification would distort the analytical structure already provided in the British Columbia 
legislation. 

Drawing on ideas from Miglin, Bastarache J. set out a high threshold for unfairness 
under s. 65(1) of the F.R.A. which put significant weight on the parties’ intentions when 
they signed the contract. According to Bastarache J., contracts will not be unfair where 
at the time of the contract’s execution, the parties understood the impact of their choices 
and accurately anticipated their circumstances at the time the contract would be 
enforced. If the parties’ lives unfolded as they predicted, their contract would not be 
unfair. Intervention with property agreements in marriage contracts would only be 
warranted, on grounds of fairness, where the circumstances at separation were 
fundamentally different from what the parties had anticipated, and thus it could not be 
said that the parties had truly considered the impact of their choices. Bastarche J. thus 
rejected the approach adopted by the courts below, which would have assessed the 
“fairness” of an agreement under s. 65(1) in light of what a spouse would have received 
absent an agreement, emphasizing instead, as in Miglin, the value of “choice”. On the 
facts, the Hartshornes understood what they were signing and lived out their intention to 
be separate as to property. As their lives had unfolded precisely as they had predicted, 
their circumstances at marriage breakdown were within their contemplation when they 
executed the contract. 

Bastarache J. also held that in assessing fairness, the contract had to be examined in 
light of entitlements to spousal and child support. As any economic disadvantage Mrs. 
Hartshorne suffered could be dealt with through an order for spousal support, the 
contract did not leave Mrs. Hartshorne bearing the economic consequences of the 
marriage. [Note: Mrs. Hartshorne did ultimately, after extensive further litigation, receive 
generous support; in Harthshorne v. Hartshorne 2010 BCCA 327 the BCCA upheld the 
trial judge’s order for retroactive spousal support at the high end of the SSAG range for 
the 10 year period commencing in 2000. The award was converted into a lump sum of 
$350,000.] 

Note that in Ontario there is no statutory power similar to s. 65 of the FRA to override 
unfair property agreements (and indeed even BC repealed this power in its new family 
property legislation that came into force in 2013). In Ontario only contract law doctrines, 
such as unconscionability and duress, would be available for a spouse wishing to set 
aside an unfair property agreement. There are two main reasons for asking you to read 
Hartshorne. First it shows a particular interpretation of Miglin—one emphasizing the 
importance of upholding spousal agreements. As you will see in the Rick v. Brandsema 
case below, the SCO has subsequently chosen to read Miglin as offereing more scope 
for judicial intervention in unfair agreements. Second, the case asks you to think about 
the facts in Hartshorne—was this an unfair agreement? Should such an agreement be 
enforceable? 
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On the contrary, he concluded that her emotional and mental condition left her unable to make 

use of the professional assistance available to her. Moreover, and significantly, he found that her 

mental instability was well known to her husband. 

63 The combination in this case, therefore, of misleading informational deficits and 

psychologically exploitative conduct, led the trial judge to conclude that the resulting, significant 

deviation from the wife’s statutory entitlement rendered the agreement unconscionable and 

therefore unenforceable. This conclusion is amply supported by the evidence. 

64 This makes it unnecessary to deal with the effect of the consent order since, as Osborne 

J.A. observed in McCowan v. McCowan (1995), 14 R.F.L. (4th) 325 (Ont. C.A.), at para. 19, “... 

it is well established that a consent judgment may be set aside on the same grounds as the 

agreement giving rise to the judgment”. This approach was explained by James G. McLeod as 

follows: 

This rule reflects the reality that a consent judgment is not a judicial determination on the merits of 

a case but only an agreement elevated to an order on consent. The basis for the order is the parties’ 

agreement, not a judge’s determination of what is fair and reasonable in the circumstances. 

(Annotation to Thomsett v. Thomsett, 16 R.F.L. (5th) 427 (B.C. S.C.), at pp. 428-29.) 

65 The trial judge’s remedy for unconscionability was to order the husband to pay the wife an 

amount representing the difference between the negotiated “equalization payment” and the 

wife’s entitlement under the Family Relations Act. 

66 Historically, rescission was the remedy when a contract was found to be unenforceable 

because of unconscionability. Increasingly, however, when rescission is unavailable because 

restitution, as a practical matter, cannot be made, damages in the form of “equitable 

compensation” are imposed to provide relief to the wronged party. ... 

Appeal allowed. 

Notes and Questions 

1. How significant was Ms. Rick’s mental instability to the finding of unconscionability? 
Or the fact that the parties’ had a clear intention to divide their property equally? Or the 
fact that s. 65 of the B.C. Family Relations Act provides for review of property 
agreements on fairness grounds? Has the Supreme Court of Canada confused the law 
by applying the Miglin test, which was developed to deal with a statutory discretion to 
override spousal support agreements, to a free-standing equitable claim in 
unconscionability? 

3. If the test for unconscionability in the family law context is to be shaped by Miglin, 
what parts of the Miglin analysis will be applicable. In Rick, the court drew on the first 
part of the Miglin analysis which looks to the circumstances of negotiation. Will 
unconscionability also incorporate the second part of the analysis—the degree to which 
the agreement was substantively fair at the time of negotiation? What about the last part 
of the Miglin analysis, which looks to changed circumstances at the time of application? 

3. In a pre-Miglin Ontario trial decision, Leopold v. Leopold, (2000), 51 O.R. (3d) 275, 12 
R.F.L. (5*^) 118 (Ont. S.C.J.), the court tried to reconceptualize the test for 
unconscionability in the context of spousal separation agreements by using the standard 
of “good faith”. The decision involved an agreement with a release of spousal support, 
but clearly the reasoning in the decision would be equally applicable to property 
agreements. Can Miglin and Rick be understood as importing a “good faith” standard 
into the doctrine of unconscionability? 
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The following case, in which the court upheld a marriage contract in which the wife gave 
up any claims to property division under Part I of the FLA, stands as an interesting 
contrast to LeVan, above. 

Toscano v. Toscano 
2015 ONSC 487 (Can LII) 

BLISHEN J: 

INTRODUCTION 

[1] The parties in this case separated on July 17, 2011 after an 18 year marriage. Prior to their 

marriage on September 25, 1993, they discussed and negotiated a marriage contract which was 

signed 11 days before their wedding. The contract provided the parties would be separate as to 

property. The central issue at trial was the validity of the marriage contract. 

POSITIONS OF THE PARTIES 

[2] The applicant, Anna Toscano, submits that the marriage contract should be set aside on 

numerous grounds pursuant to s. 56(4) of the Family Law Act. She alleges: 

1. insufficient financial disclosure from the respondent, David Toscano; 

2. lack of understanding as to the nature and/or consequences of the marriage contract; 

3. the terms are unconscionable in light of the respondent’s current estimated wealth; 

4. undue influence; 

5. duress due to the circumstances surrounding the signing of the contract; 

6. misrepresentation; and 

7. lack of adequate independent legal advice. 

[3] Ms. Toscano further argues that despite the provisions of the marriage contract, she relied on 

Mr. Toscano’s representations during the marriage that assets accumulated were for the future 

benefit of both parties. Therefore she did not pursue her education or career but stayed home and 

was responsible for the care and upbringing of the children. 

[4] Therefore, the applicant claims: 

1. an order setting aside the marriage contract, and an equalization payment in the 

amount of $5 million; 

2. spousal support in the amount of $20,000 per month; ... 

[5] Mr. Toscano argues the contract terms are fair and legally enforceable. It was important for 

him to have a contract to protect his current and future interest in his father’s construction 
business. 

[6] He argues: 

1. The parties discussed the marriage contract during the months of August and 

September prior to their wedding; 

2. Ms. Toscano, who had worked in the family business, was well aware of Mr. 

Toscano’s financial affairs and the affairs of the business which supplemented the 

financial disclosure on the marriage contract; 

3. There was no manipulation or coercion nor was there duress or a material 

misrepresentation; 
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D. Spousal Support Agreements 

Under the Ontario F.L.A., s. 33(4) limits the effect of spousal support agreements, giving 
courts, inter alia, the power to set aside spousal support agreements that result in 
“unconscionable circumstances”; 

33 (4) Setting aside domestic contract. The court may set aside a provision for support 
or a waiver of the right to support in a domestic contract or paternity agreement and may 
determine and order support in an application under subsection (1) although the contract 
or agreement contains an express provision excluding application of this section, 

(a) if the provision for support or the waiver of the right to support results 
in unconscionable circumstances; 

(b) if the provision for support is in favour of or the waiver is by or on behalf of a 
dependant who qualifies for an allowance for support out of public money; or 

(c) if there is default in the payment of support under the contract or agreement at the 
time the application is made. 

Under the 1985 Divorce Act s. 15.2(4)(c) provides that a spousal support agreement is 
one factor that a court must consider in awarding spousal support. The weight to be 
given to a spousal support agreement is thus a matter of discretion and the principles 
governing how that discretion is to be exercised have shifted over time through a series 
of see decisions. Initially the court’s 1987 Pelech trilogy (found above in Part VIII of the 
materials dealing with spousal support) applied, which precluded courts from overriding 
spousal support agreements on broad fairness grounds, and restricted courts to a 
stringent test of variation in cases involving final settlements: courts were only allowed to 
override the agreement if they found a radical unforeseen change of circumstances 
causally connected to the marriage. The trilogy cases were subject to much criticism, in 
part because of an excessive emphasis on finality which removed the necessary 
element of flexibility in dealing with on-going support obligations, but even more so 
because of the undue emphasis placed on the value of achieving spousal self- 
sufficiency after divorce. The applicability of the Pelech trilogy, which had been decided 
under the 1968 Divorce Act, to the new statutory context of the 1985 Divorce Act, was 
questioned, particularly after the SCO’s Moge decision in 1992. However, the issue of 
whether the values endorsed by the court in Moge would result in a softening of the 
Pelech rules for contractual cases remained unclear for over a decade, however. 

In the first spousal support agreement case that reached the SCC after Moge, Masters 
V. Masters, [1994] 1 SCR 883 the court essentially avoided the issue. In the second 
case, G (L) v.B (G), [1995] 3 SCR 370; only L’Heureux-Dube J., writing for a minority of 
the Court, was willing to address the issue, ruling that under the 1985 Divorce Act the 
causal connection test from the Pelech trilogy was not applicable and that an agreement 
was only one factor to be considered by a court in awarding spousal support. In the 
absence of clear guidance from the SCC, some lower courts began, in various ways to 
depart from the stringency of the Pelech test. Some followed L’Heureux-Dube J.’s 
minority reasons in G (L) v. B (G.) and began to apply a “fairness” test. Some as in 
Santosuosso v. Santosuosso (1997), 27 R.F.L. (4**") 234 (Ont. Div. Ct.) began to soften 
the forseeability requirements under the trilogy’s causal connection test. Adopting a 
subjective approach to foreseeability (i.e., was the change “unforeseen” rather than 
“unforeseeable”) they were willing to find that when contracts releasing or time-limiting 
support were premised on the expectation that the former wife would become self- 
sufficient, the failure to become self-sufficient was “unforeseen” and would constitute a 
radical change in circumstances. The law remained in a state of confusion until the 
Miglin decision of the SCC in 2003. 
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Ms. Miglin’s responsibilities to them, I share Abella J.A.’s view that the five-year time limit was 

“unhelpfully speculative”. The situation here is not, however, a static one. Ms. Miglin must be 

alive to the fact that she has an ongoing obligation to make herself self-sufficient, in so far as is 

practicable. As Ms. Miglin’s children grow older, her responsibility for finding employment may 

well increase, and the court retains the jurisdiction to intervene if, at some later date, it becomes 

clear that Ms. Miglin is not making a serious effort to move towards self-sufficiency. ... 

Appeal allowed 

Note: Hartshorne v. Hartshorne; Rick v. Brandsema; LMP v.LS 

The Supreme Court of Canada has considered Miglin in three subsequent decisions. 

In Hartshorne v. Hartshorne, [2004] 1 SCR 550 the Supreme Court of Canada 
considered the standard for judicial intervention with the provisions of marriage 
contracts dealing with property division in the context of the former B.C. Family 
Relations Act (FRA) and used the ideas it had articulated in Miglin to structure that 
discretion. Section 65(1) of that Act (now repealed) permitted courts to reapportion 
property between the spouses if the division of property they agreed to in a marriage 
contract would be “unfair” having regard to a list of factors. These included: the duration 
of the marriage, the date the property was acquired, and the needs of the spouses to 
become or remain economically self-sufficient. 

The facts of Hartshorne, set out more fully above in the materials dealing with 
unconscionability, involved a marriage contract (a pre-nuptial agreement) in which the 
parties agreed to be separate as to property.Building on Miglin, Bastarache J, who wrote 
the majority opinion, set out a high threshold for unfairness under s. 65(1) of the FRA, 
with the test putting significant weight on the parties’ intentions when they signed the 
contract. According to Bastarache J, marriage contracts would not be unfair where at 
the time of the contract’s execution, the parties understood the impact of their choices 
and accurately anticipated their circumstances at the time the contract would be 
enforced. If the parties’ lives unfolded as they predicted, their contract would not be 
unfair. Intervention with property agreements in marriage contracts would only be 
warranted, on grounds of fairness, where the circumstances at separation were 
fundamentally different from what the parties had anticipated, and thus it could not be 
said that the parties had truly considered the impact of their choices. Bastarche J thus 
rejected the approach adopted by the courts below, which would have assessed the 
“fairness” of an agreement under s. 65(1) in light of what a spouse would have received 
absent an agreement, emphasizing instead, as in Miglin, the value of “choice”. 

Miglin was further considered by the Supreme Court of Canada in Rick v. Brandsema, 
2009 see 10, [2009] 1 SCR 295, which is reproduced above in the materials dealing 
with unconscionabilty. In Rick the Court drew on ideas from the Miglin stage one 
analysis to shape the common law of unconscionability, imposing a duty of full and 
honest disclosure in the negotiation of separation agreements (similar to the duty 
imposed in Ontario by legislation—i.e. in s. 56(4) of the FLA). On the facts of Rick, the 
husband’s failure to satisfy this duty, combined with the fact of the wife’s mental 
instability, resulted in a finding of unconscionability and hence invalidity. 
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The Supreme Court of Canada’s most recent consideration of Miglin was in L.M.P. v. 
LS., [2011] 3 SCR 775, 2011 SCC 64, in which a majority of the Court ruled that Miglin 
is not applicable to applications under s. 17 of the Divorce Act to vary spousal support 
consent orders (i.e. spousal support agreements that have been incorporated into a 
court order). Instead, the appropriate analytic framework for consent orders was found 
to be the same one applicable to the variation of court orders—under which the initial 
threshold test is whether there has been a material change in circumstances. The terms 
of the agreement incorporated into the consent order can be taken into account in 
determining whether or not there had been a material change in circumstances. How 
does this analysis differ from the Miglin approach? Is it now easier or more difficult to 
override a spousal support agreement that has been incorporated into a court order as 
compared to one that has not? 

Over time the principles from Miglin have been extended into many different statutory 
contexts. However, the next reading takes us back to the context in which the case was 
generated—i.e. determining the effect of agreements in applications for spousal support 
under the Divorce Act—and provides details on how Miglin has been applied in that 
context. 

Carol Rogerson, “Spousal Suport Agreements and The Legacy of Miglin^^ 
(2012) 31 Canadian Family Law Quarterly 13 at 13-23, 52-60 

(footnotes included selectively) 

1. Introduction 

It has now almost nie years since the Supreme Court of Canada released its decision in Miglin v. 

Miglin putting in place a new framework for dealing with the effect of prior agreements on 

determinations of spousal support under the Divorce Act. Family lawyers and judges have now 

accustomed themselves to using its cumbersome, multi-part test, each stage of which involves the 

balancing of many factors. The so-called Miglin test for overriding spousal support agreements is 

notoriously difficult to summarize. Even seven years later, no convenient, short-form summary 

has emerged and judges, at loss for how to put the test in their own words, typically resort to 

extensive quotations from the original judgment. Assuming familiarity with the test, I will spare 

my readers those quotations and simply provide my own shorthand summary of the stages in a 

Miglin analysis; Miglin 1.1 (fairness of the negotiations); Miglin 1.2 (substantive fairness at the 

time of execution); and Miglin 2 (substantive fairness in light of changed circumstances at the 

time of application). 

As I noted in a case comment written shortly after the decision was released, the Miglin test— 

with its many stages and its commitment to a methodology of contextual balancing of many 

factors—can be interpreted and applied in many different ways. The majority spoke of balance— 

not only of the value of respecting agreements, but also of the need to balance that with 

considerations of fairness. The former Pelech test was rejected as overly stringent and unduly 

weighted toward spousal self-sufficiency. While the Court insisted that spousal support 

agreements be treated as binding legal contracts, it also emphasized the unique context in which 

spousal support agreements are negotiated and their differences from commercial agreements. It 

was unclear how these competing values would be balanced. What, I asked, was the dominant 

message that would be taken from Miglin—the overriding importance of finality or the need for a 

careful, contextual balancing of finality with fairness? Would the majority decision to uphold the 

agreement in Miglin be taken as a strong statement of legal principle in favour of finality or 


